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Welcome to the December 2021 edition of the Addisons Direct Selling Legal Update. 

With 2022 just around the corner, we look at some of the legal issues which have been relevant to those 

operating in the direct selling sector in Australia in 2021. Some of the issues which we are dealing with regularly 

include whether agreements can include class action waivers and/or unfair terms, Australian Industrial 

Chemicals Introduction Scheme (AICIS) compliance obligations, privacy and data protection requirements, as 

well as what claims may be made when conducting marketing campaigns. 

If you have any questions or would like to provide feedback or discuss, please get in touch with any of Addisons’ 

Direct Selling team. 

Jamie Nettleton 

Partner 

+61 2 8915 1030 

jamie.nettleton@addisons.com 

 

 

Cate Sendall 

Special Counsel 

+61 2 8915 1028 

cate.sendall@addisons.com 
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The Addisons Difference 

Delivering bespoke legal solutions drives us every single day – and has done for over 140 years. Passionate 

and committed to ensuring your success, we excel in helping clients to drive achieve business outcomes 

with solutions underpinned by commercially-sound legal advice. 

Building and nurturing relationships is in our DNA. Our immersion approach facilitates a detailed 

understanding of your business, culture and operations so we can support your commercial opportunities 

and help you navigate market challenges. 

We’re proud to be a diverse group of experts who work together to ensure all your needs are seamlessly 

managed. Our partners actively lead every engagement proudly supported by our lawyers to ensure you 

experience the ultimate levels of accountability and service. 

Our commitment to sustainable and organic growth ensures we attract and retain like-minded individuals 

committed to the long-term needs of our clients. 

Direct Selling Expertise 

The Addisons team has been extensively involved in assisting the direct selling sector for many years. We 

have an intimate understanding of the business issues faced by the sector. 

The Addisons team advises on the structure of global and Australian multi-level marketing and direct selling 

organisations in relation to their Australian operations, taking into account all applicable laws and the 

relationship with distributors and customers. We also assist on all aspects of marketing and advertising law 

in relation to product development, branding, packaging and promotion. 

Our key areas of focus: 

• Independent consultant agreements 

• Compensation Plans and Policies and Procedures 

• Pyramid selling issues 

• Branding and trade mark strategies 

• Pre-vetting creative concepts 

• Website development and e-commerce issues 

• Marketing and promotional materials 

• Packaging and labelling  

• Sponsorship, trade promotions and events 

• Consumer protection issues 

• Structuring and business establishment in Australia 

• Data protection and GDPR 

• Regulatory and compliance issues 
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New Therapeutic Goods Advertising Code takes effect 
on 1 January 2022! 

Authors: Jamie Nettleton and Cate Sendall  

Did you know that a new Therapeutic Goods Advertising Code (TGAC)1 will commence on 1 January 2022 

following an 18 month consultation period? The new TGAC was only announced by the Therapeutic Goods 

Administration (TGA) earlier this month. 

From 1 January to 30 June 2022, your business may comply with either the current TGAC2 or the new 

TGAC. From 1 July 2022, all advertising and marketing of therapeutic goods must comply with the new 

TGAC. 

Testimonials and Endorsements 

The Explanatory Statement accompanying the new TGAC notes that stakeholder views regarding who 

should / should not be permitted to make testimonials and endorsements were ‘wildly divergent’3. The direct 

selling industry was hopeful that direct sellers might have been permitted under the new TGAC to make 

testimonials provided that their role as a direct seller was disclosed clearly in the testimonial. Unfortunately, 

despite concerted efforts by the direct selling industry, an amendment of this nature was not made. 

Section 24 of the new TGAC concerns testimonials and endorsements (addressed in section 16 and 17 of 

the current TGAC). The rules concerning testimonials and endorsements remain largely the same. Paid and 

incentivised testimonials are prohibited. 

Testimonials are unable to be made by: 

• a ‘relevant person’ who is involved in the production, marketing or supply of therapeutic goods; or 

• a member of the relevant person’s immediate family, unless the advertisement discloses that the 

person making the testimonial is an immediate family member of the relevant person. 

The new TGAC defines ‘relevant person’ as ‘a person who is engaged in the marketing or supply of 

therapeutic goods’ and ‘includes influencers, direct sellers and other persons who have, or will receive 

valuable consideration for making the testimonial. 

The requirements regarding endorsements have been clarified to prohibit expressly endorsements from: 

• not only current health practitioners, health professionals or medical researchers from providing 

endorsements but also individuals formerly employed in these roles; and 

 

1 Therapeutic Goods Advertising Code 2021, https://www.legislation.gov.au/Details/F2021L01661 
2 Therapeutic Goods Advertising Code (No. 2) 2018, https://www.legislation.gov.au/Series/F2018L01524 
3 Explanatory Statement, https://www.legislation.gov.au/Details/F2021L01661/Explanatory%20Statement/Text 

https://www.legislation.gov.au/Details/F2021L01661
https://www.legislation.gov.au/Series/F2018L01524
https://www.legislation.gov.au/Details/F2021L01661/Explanatory%20Statement/Text
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• people who represent themselves as being qualified or trained to diagnose, treat or prevent 

disease, ailments, defects or injuries in people (which is a new addition to the new TGAC). 

Other changes? 

Other changes include: 

• the simplification of mandatory statements; 

• the expansion of the list of product samples which are permitted; 

• the consolidation of rules regarding prohibited representations in the Therapeutic Goods 

Regulations 1990; and 

• the clarification of various definitions in the TGAC. 

The TGA intends to publish guidance material in respect of the new TGAC in early 2022 and to host 

explanatory webinars in the first half of the new year. 

Next Steps 

We will be monitoring the TGA’s website for developments. 

We recommend that all marketing and advertising material, includes websites and social media pages, be 

reviewed to ensure compliance with the new TGAC by 30 June 2022 and, if your business utilises 

influencers, that the terms of those relationships also be reviewed. 

 

 

https://www.tga.gov.au/
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Ruby Pr   e   ‘Cl      t    w  ver’  l u e deemed 
unenforceable by Australian Federal Court 

Authors: Jamie Nettleton and Cate Sendall  

Does your business have contracts which include a class action waiver clause? Depending on the 

circumstances, the clause may be unenforceable in Australia. 

The Federal Court of Australia recently determined that a class action waiver clause was void on the basis 

that it was an ‘unfair contract term’ in breach of section 23 of the Australian Consumer Law (ACL) (Carnival 

decision)1 and was, as a result, unenforceable. The Carnival decision is significant because it suggests that 

the Australian approach to class action waiver clauses may deviate from overseas jurisdictions where 

clauses of this nature are recognised and enforced, such as the USA. 

Although the judgement stressed that a different conclusion may be reached in different circumstances, 

international product and service providers with distributors and/or customers in Australia should be aware of 

the potential implications of the Carnival decision where class action waiver clauses have been included in 

the standard terms and conditions in contracts offered to Australian consumers. 

Background 

Class action waiver clauses require a party to waive their right to join a class action. 

The Ruby Princess cruise ship departed from Sydney in March 2020 for New Zealand and returned just days 

later following the outbreak of Coronavirus on the ship. Class action proceedings were commenced by 

passengers (including executors and close family) (collectively the Applicants) against Carnival plc, the time 

charterer of the vessel, and Princess Cruise Lines Ltd, the owner and operator of the vessel (collectively the 

Respondents). The Applicants alleged that the outbreak resulted from negligence and a failure to take 

appropriate measures to ensure that passengers were safe and protected from contracting the virus on the 

ship. The proceedings included claims that the Respondents breached the ACL stemming from a failure to 

provide a “safe, relaxing, and pleasurable” holiday as advertised, and for false, misleading, and deceptive 

conduct by advertising a “safe, relaxing, and pleasurable” holiday. 

Each passenger was subject to contractual terms and conditions (being US, UK or Australian terms and 

conditions) that applied to their booking. The US terms and conditions, which contained a class action waiver 

clause (the Clause), applied to approximately 25% of passengers (US terms passengers). The 

Respondents sought to rely on the Clause to permanently stay the claims of the US terms passengers (on 

the basis that they had waived their right to commence class action proceedings). 

The Respondents’ application for a stay of the proceedings was unsuccessful and the class action has been 

listed for trial in October 2022. 

Decision 

The Applicants contended, among other things, that the Clause was an ‘unfair’ term and, as such, was void 

under section 23 of the ACL, which provides that a term of a standard form consumer contract is void if it is 

unfair. A term can be deemed ‘unfair’ if the following criteria are met if it: 
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• would cause a significant imbalance in the parties’ rights and obligations arising under the contract; 

• would not be reasonably necessary to protect legitimate interests; and 

• would cause detriment to a party if relied on. 

The Court accepted the Applicants’ arguments. 

In coming to the decision that the Clause was unfair and therefore void, the Court noted that: 

1. the Respondents had no legitimate interest in requiring US terms passengers to commence 

individual proceedings. Rather, relying on the Clause would cause detriment by preventing the 

passengers from obtaining the benefit of funded representative proceedings and forcing them to 

commence their own individual proceeding where the cost of doing so would likely exceed the 

value of their claim; 

2. there were thousands of consumer contracts for the cruise. Accordingly, by including the Clause, 

this caused a significant imbalance in the parties’ rights and obligations, with individual passengers 

being prevented from exercising their legal rights where they did not have the resources to 

commence individual proceedings; and 

3. the Clause was not sufficiently “transparent” because it did not use reasonably plain language and 

it was not readily available to the passengers at the time of entering into the contract. 

What does this mean? 

In light of this decision and depending on the circumstances, a class action waiver clause may not prevent 

class action proceedings from being commenced or prevent group members from joining those proceeding 

(even if they live overseas). 

Standard terms and conditions in use in Australia (particularly if based on terms and conditions used in other 

markets, such as the USA) should be reviewed to ensure compliance with the ACL, particularly if they 

contain class action waiver clauses. 

Similarly, any terms seeking to limit a consumer’s litigation options (such as requiring mandatory arbitration 

to occur overseas) for a breach of contract or a breach of the statutory guarantees in the ACL, should also 

be reviewed to check enforceability. 
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Contractor or Employee: Importance of the Express 
Terms of the Contract 

Authors: Martin O’Connor and Brandon Chakty 

The decision of the Federal Circuit and Family Court of Australia in Fair Work Ombudsman v Avert Logistics 

Pty Ltd1 is the most recent addition to an ever-evolving body of case law dealing with the murky distinction 

between employment and independent contracting relationships. 

In this case, Avert Logistics, a national transport and distribution services provider, engaged four drivers 

through the drivers’ respective corporate entities, to courier packages for its customers such as Toll Priority, 

Startrack, and UPS. 

After receiving complaints from the drivers regarding the underpayment of their entitlements, the Fair Work 

Ombudsman (FWO) investigated and commenced legal proceedings against Avert Logistics. It was alleged 

that Avert Logistics had underpaid the drivers a total of $63,803.26 as a result of incorrectly classifying them 

as independent contractors. 

Assessment 

In determining whether the drivers were employees or independent contractors, his Honour Judge Jarrett 

applied the well-established “totality approach”. This requires the decision-maker to assess the particular 

relationship against various indicia of employment and independent contracting relationships, with an 

overarching objective to focus on the substance or practical reality of the relationship, rather than its mere 

legal form. 

Summarised below are the key indicators considered by Judge Jarrett with respect to Avert Logistics’ 

engagement of the drivers. 

Indicators of an Employment Relationship 

1. Presentation and Equipment: The four drivers were each provided with a vehicle by Avert 

Logistics which advertised its business. The drivers were also required to wear Avert Logistics’ 

uniform, and although Avert Logistics contended that the wearing of uniforms was optional, his 

Honour found that this was not genuine as the costs of the uniform were deducted from the drivers’ 

pay. 

2. Goodwill: His Honour recognised that a clause in the contracts between the drivers and Avert 

Logistics stipulated that the drivers could not assign their rights and obligations to any other party, 

and as such, the drivers could not generate goodwill in their own business. 

3. Leave: The contracts also required the drivers to have any time off first approved by Avert 

Logistics. 
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Indicators of an Independent Contracting Relationship 

1. Obligation to Work: Each of the four drivers were sent text messages from Avert Logistics 

regarding their allocation of work, and each driver had the right to refuse to undertake their 

allocated work by simply responding to the text message accordingly. 

2. Risk: The drivers were responsible for taking out various insurances on their own behalf. 

3. Payment: Each of the drivers were paid on the basis of invoices submitted to Avert Logistics on a 

weekly basis. Further, Avert Logistics did not withhold income tax from the payments to the drivers, 

nor were superannuation payments made on the drivers’ behalf. Each driver was responsible for 

the income tax and GST obligations associated with the payments received from Avert Logistics. 

Concerning the element of control, although Avert Logistics’ customers determined the hours of work and 

deliveries that were to be made, it was Avert Logistics’ role to allocate drivers to specific customers. 

Separately, Avert Logistics had informed the drivers that failure to comply with a direction or instruction given 

by Avert Logistics may result in their “instant dismissal”. His Honour recognised that although this level of 

control was typically indicative of employment relationships, it was also reflective of a business which set 

high standards for its workers. For these reasons, Judge Jarrett was ambivalent as to whether this degree of 

control favoured a finding that the drivers were employees or contractors. 

Conclusion 

As illustrated above, the practical relationship between Avert Logistics and the drivers embodied both 

employment and independent contracting characteristics. 

His Honour, relying on the recent decision in CFMEU v Personnel Contracting Pty Ltd2, held that when 

this situation occurs, the “express terms of the agreement between the parties seeking to characterise 

the relationship [i]s the “tie-break” factor”. That said, the terms of the written contracts between the 

drivers and Avert Logistics expressly stated that the drivers were to be engaged as contractors and not 

employees. 

Importantly, there was also no suggestion that the contracts were a sham, as his Honour accepted Avert 

Logistics’ evidence that each driver wanted to work as an independent contractor and not an employee. In 

addition, Judge Jarrett found that each driver knew the difference between an employee and contractor, and 

this was reflected in the fact that each of the drivers had been engaged through their corporate entities and 

not personally, and these entities existed prior to their engagement with Avert Logistics. 

Each of these factors supported the terms of the written contracts and as such, his Honour concluded that 

the four drivers were contractors of Avert Logistics and not employees. 

This decision serves as a friendly reminder that although the question as to whether a worker is an employee 

or contractor is to be determined by reference to the totality of the practical realities of that relationship, the 

terms of the underlying written contract can certainly influence how the final image of that relationship 

appears in the eye of the decision-maker. 

1 [2021] FedCFamC2G 153. 

2 [2020] FCAFC 122. 
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Wh t      ‘DIN’? New  bl g t     f r Au tr l    
Directors – Effective 1 November 2021 

Authors: Jamie Nettleton and Jessenia Prado-Banton 

The Director Identification Number (DIN) regime commences today. This is a mandatory requirement that 

applies to all Australian company directors.  

What does this mean? 

Under Part 9.1A of the Corporations Act 2001 (Cth) (Corporations Act), any person who is, or will be, a 

director of: 

• a company, a registered Australian body or a registered foreign company registered under the 

Corporations Act; or 

• an Aboriginal and Torres Strait Islander corporation registered under the Corporations (Aboriginal 

and Torres Strait Islander) Act 2006 (Cth) (CATSI Act), 

is required to have a DIN. 

The DIN is a unique number that is issued to that director and will assist other parties (namely regulatory 

authorities) to identify individuals appointed as a director of multiple companies. The primary objective 

behind the DIN regime is to combat illegal phoenix activity. 

Transition Period 

The DIN regime is being implemented over a staged transition period, which commences today. Relevant 

dates for compliance by existing directors are: 

• 30 November 2022 (for directors of organisations registered under the Corporations Act): and 

• 30 November 2023 (for directors of organisations registered under the CATSI Act). 

Persons currently appointed as directors can apply for a DIN and must obtain a DIN by 30 November 2022.  

Persons who are appointed from today as a director of a company are required to apply for a DIN within 28 

days of that appointment. 

Relevantly, from 5 April 2022, all persons who: 

1. are to be appointed as a director of a company; and 

2. do not have a DIN, 

must apply for a DIN before they are appointed as a director of the relevant company. 
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This requirement applies even where that person is a director of another company (and, by virtue of that 

other directorship, would have had until 30 November 2022 to obtain a DIN). 

Set out below is a table of the relevant dates by which directors and prospective directors must apply for a 

DIN. 

 
Date of appointment as a director 

Date by which an application for a 
DIN must be made 

Directors of 
organisations 

registered under the 
Corporations Act 

On or before 31 October 2021 By 30 November 2022 

Between 1 November 2021 and 4 
April 2022 

Within 28 days of appointment 

From 5 April 2022 Before appointment 

Directors of 
organisations 

registered under the 
CATSI Act 

On or before 31 October 2022 By 30 November 2023 

From 1 November 2022 Before appointment 

 

Applying for a DIN 

Directors who hold Australian identification documents or an Australian tax file number can lodge an 

application for a DIN: 

1. using their myGovID login; 

2. by telephone (with the Australian Business Registry Services (ABRS)); or 

3. by paper application form submitted to the ABRS. 

The obligation to obtain a DIN also applies to overseas based directors. They need to submit a paper 

application form together with certified copies of identification documents. Any identification documents will 

need to be translated into English. 

If you would like further information relating to the DIN requirements, please contact Jamie Nettleton or 

Jessenia Prado-Banton. 
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Lorna Jane Feels the Burn: Watch outs for your next 
marketing campaign 

Authors: Laura Hartley and Rachel White 

On 23 July 2021, the Federal Court declared by consent that Lorna Jane Pty Ltd (Lorna Jane), a women’s 

activewear retailer, had made false and misleading claims in breach of the Australian Consumer Law in 

connection with the promotion and supply of its LJ Shield Activewear during July 2020. 

The claims were made via in-store signage, on the Lorna Jane website and Instagram page, in emails to 

consumers, and in media releases. 

The Federal Court observed that Lorna Jane had “sought to exploit the fear and concern of the public” in 

respect of the COVID-19 pandemic through its LJ Shield Activewear marketing campaign and described the 

company’s behaviour as “exploitative, predatory, and potentially dangerous”. 

Lorna Jane was required to pay a pecuniary penalty of $5 million. In addition, the Federal Court made orders 

that Lorna Jane refrain from making any “anti-virus” or similar claims in connection with its activewear 

clothing unless it had a reasonable basis for doing so, publish corrective advertising both in-store and online 

(including via its Facebook and Instagram pages), establish and maintain a compliance program for a period 

of three years, and pay the ACCC’s legal costs of $370k. 

Notably, the Federal Court’s decision marks the second round of successful challenge by an Australian 

regulator against Lorna Jane’s LJ Shield Activewear campaign. On 17 July 2020, the Therapeutic Goods 

Administration (TGA) took the view that Lorna Jane had contravened various provisions of the Therapeutic 

Goods Act 1989 and related advertising code, and fined Lorna Jane $39,960 in connection with its 

campaign. 

In short, this has turned out to be a very costly marketing campaign for Lorna Jane. 

What did Lorna Jane do wrong according to the Federal Court? 

The Federal Court found by consent that there were four categories of false and misleading representation 

made by Lorna Jane in connection with its LJ Shield Activewear. These were: 

• Elimination representations, being representations that LJ Shield eliminated or killed pathogens 

or viruses including COVID-19. Examples included “…activewear that stops harmful pathogens in 

their tracks” and “completely eliminating the possibility of spreading any deadly viruses”; 

• Protection representations, being representations that Anti-Virus Activewear protected wearers 

against COVID-19. For example, “[LJ Shield] protects against bacteria, viruses, mould and fungus”; 

• Stop the spread representations, being representations that LJ Shield stopped the spread of 

COVID-19. For example, “[LJ Shield] makes transferal of all pathogens to your Activewear (and 

let’s face it, the one we’re all thinking about is Covid-19) impossible” and “Cure for the spread of 

COVID-19? Lorna Jane Thinks So”; and 
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• Reasonable basis representations, being representations that Lorna Jane had a reasonable 

scientific or technological basis upon which to make the above representations. 

What did the Federal Court take into account in determining penalties? 

The Federal Court noted that the most significant factors to consider when determining penalties were the 

nature and seriousness of the contraventions, the need for deterrence, and the degree of cooperation 

provided by Lorna Jane in the proceedings. In particular, the Federal Court was highly critical of the fact that 

Lorna Jane had conducted its LJ Shield Activewear campaign at a time of considerable public fear and 

uncertainty, during the emergence of the second wave of the COVID-19 pandemic in Australia. The Federal 

Court therefore noted that it was necessary “to impose a substantial penalty to reflect the seriousness 

of the conduct and to demonstrate that exploitative conduct of this kind will not pay”. 

What does this mean for you and your next marketing campaign? 

It’   ll  b ut the ev  e  e –    ’t let   rket  g  ver-run the facts 

You should always undertake a critical examination of the evidence when preparing or reviewing any 

marketing claims, especially marketing claims which rely on scientific or technological grounds for support. 

This is because such claims cannot be easily fact-checked by consumers. Examples of these types of claims 

include “Kills 99.9% of germs”, “Clinically proven to eliminate XX”, and “free from” claims (e.g. “Gluten 

free, “Soy free”). Key questions to ask yourself include: whether the evidence is statistically significant, 

whether there are any additional findings or authorities which contradict or call into question the evidence on 

which you are relying, and whether the evidence supports every reasonable interpretation of your claim. 

If you are not able to substantiate every reasonable interpretation of your claim, then you must pare back the 

claim. For instance, unless you have successfully tested your product against every type of virus or bacteria, 

then instead of saying “Kills 99.9% of germs”, you may need to specify the particular type of “germs” 

covered by your testing results (e.g. “common household germs” or “germs which cause the common cold 

and virus”). The specific wording of your claim needs to be carefully tailored to the evidence to support it. 

Th  k tw  e bef re u   g    e  e el e’  w r   

You are responsible under the Australian Consumer Law for ensuring the truthfulness of all claims which 

you make in trade or commerce. This applies to all original claims created by you as well as claims which 

you have adopted from other persons, such as a supplier or testing partner. 

Here, Lorna Jane appeared to be under the genuine impression that it had a reasonable basis for its claims, 

relying on representations by its overseas supplier about the nature and effects of its LJ Shield technology. 

Unfortunately for Lorna Jane however, those representations by its supplier failed to stand up to examination 

by the Federal Court. As a result, the “elimination representations”, “protection representations”, and “stop 

the spread representations” made by Lorna Jane were all found to be false and misleading. More than this, 

the fact that Lorna Jane had cited its supplier as authority for making these representations was held to be a 

further, stand-alone category of false and misleading claim, being the “reasonable basis representations”. 

At the end of the day, it is not good enough just to rely on representations made by another person about 

your products, or the ingredients used in your products, without taking any further steps to independently 

verify those claims. Remember, it is ultimately your reputation on the line. 
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Get to know the regulatory landscape – be careful when making certain types of health or therapeutic 

claims 

The Australian Consumer Law is the most important piece of legislation to keep in mind when you are 

marketing or supplying goods or services to consumers in Australia. However, it is not the only piece of 

legislation that may apply to you. In particular, you should be aware that certain types of health or 

therapeutic claims pose a particularly high level of legal risk in Australia and may also need to comply with 

other strict regulatory standards such as those administered by the TGA. 

Here, the claims by Lorna Jane about the ability of its LJ Shield Activewear to “prevent” and “protect against” 

infectious diseases such as COVID-19 were considered by the TGA to be claims for therapeutic use, which 

brought its activewear (and non-compliant advertising practices) squarely within the TGA’s regulatory 

domain. Lorna Jane suffered a double whammy of regulatory attention as a result. 

The Addisons Competition and Antitrust team are experts in Australian Consumer Law. Please contact us if 

you have any questions relating to this topic. 
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Brand owners and advertisers beware! New influencer 
marketing guidelines in the spotlight 

Authors: Laura Hartley and Sarah Best 

An Instagram post by Anna Heinrich has recently been found to breach the advertising transparency rule in 

the Australian Association of National Advertisers (AANA) Code of Ethics, being the first case to breach this 

rule following a revamp and tightening up of the Code’s guidelines in February 2021. 

This decision highlights the stricter guidelines that are now in place for influencer marketing around the 

disclosure of sponsored posts. Brand owners and advertisers who use influencers to promote their products 

or services through social media now need to make sure those influencers use clear and obvious language 

in their posts to disclose the commercial sponsorship arrangement to consumers. Tagging a brand will no 

longer be sufficient. 

Read on to find out more about what needs to be done to adequately disclose commercial sponsorships with 

influencers. 

AANA Code of Ethics 

The Code of Ethics (Code), adopted by the AANA as the advertising industry’s self-regulatory body, 

prescribes rules applicable to advertising and marketing communications. The purpose of the Code is to 

“ensure that advertisements and other forms of marketing communications are legal, honest, truthful and 

have been prepared with respect for human dignity, an obligation to avoid harm to the consumer and 

society and a sense of fairness and responsibility to competitors”. 

Whilst the Code is essentially a set of guidelines without the force of law with there being no financial 

penalties for breaches, the Code together with its Practice Note (guidelines) are considered to be best 

practice for advertising and apply to all advertisers, marketers and media agencies when engaging in 

advertising and marketing communications that meet two main requirements – the advertiser or marketer 

must have a reasonable degree of control over the material and the material must draw the attention of the 

public in a manner calculated to promote a product or service. Sponsored social media posts will very often 

fall within this definition and therefore be covered by the Code. 

Advertising must be clearly distinguishable 

In addition to the general requirement in the Code for advertising to comply with the law (including the 

Australian Consumer Law), Section 2.7 of the Code is the provision most directly relevant to influencer 

marketing. This section requires advertising to be clearly distinguishable as advertising and for it not to be 

disguised as news, independent market research, user-generated content, private blogs or independent 

reviews. 

Up until recently, the Code’s guidelines only required advertising or marketing communications to be clearly 

distinguishable as advertisements to the relevant audience. The “relevant audience” test meant that 

previously influencer ads were often found not to breach the Code because the advertiser could make out 
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that social media followers who viewed the post would have been aware that the post was sponsored, even 

where the commercial arrangement wasn’t expressly disclosed to consumers. This meant that the 

requirement to disclose influencer marketing was a fairly grey area and there were no hard and fast rules 

that required the use of the hashtags like #ad or #sponsored. 

Key requ re e t   f  ew AANA C  e  f Eth   ’ gu  el  e  f r   flue  er p  t  

All that changed though on 1 February 2021. After repeated calls from various quarters for the Code’s 

guidelines to be ramped up to require sponsored posts to be more clearly labelled and identified as a paid 

collaboration, the AANA issued new guidelines effective 1 February 2021. The “relevant audience” test has 

been removed and more detailed guidance is given to brand owners and advertisers about their obligation to 

properly disclose sponsored social media posts. 

The updated guidelines now provide as follows: “Influencer and affiliate marketing often appears 

alongside organic/genuine user generated content and is often less obvious to the audience. Where an 

influencer or affiliate accepts payment of money or free products or services from a brand in exchange 

for them to promote that brand’s products or services, the relationship must be clear, obvious and 

upfront to the audience and expressed in a way that is easily understood (e.g. #ad, Advert, 

Advertising, Branded Content, Paid Partnership, Paid Promotion). Less clear labels such as #sp, 

Spon, gifted, Affiliate, Collab, thanks to … or merely mentioning the brand name may not be sufficient to 

clearly distinguish the post as advertising” (Addisons’ highlighting). 

Importantly though, brand owners and advertisers that create content for their own social media pages are 

not required to post any specific labels, provided it is clear that the content is commercial in nature. Also, 

product placement alone, where no other claims are made about the product, don’t necessarily need to be 

called out as advertising. 

Ad Standar  ’  eter    t    – Runaway The Label (March 2021) 

After receiving a complaint that an Instagram post by former bachelor “winner” Anna Heinrich had not 

disclosed the commercial sponsorship with sufficient transparency and had a lack of regard to Australian 

law, the Ad Standards Community Panel (Panel) found there had been a breach of Section 2.7 of the Code 

by the advertiser, Runaway The Label. The complaint was upheld on the basis that the post did not use the 

proper wording to disclose the commercial agreement between Anna Heinrich and the advertiser. 

The advertising in question was a post on 11 February 2021 on Anna Heinrich’s personal Instagram account 

to her some 380,000 followers, showing her wearing a green dress from the brand Runaway The Label with 

the caption, “Turning my apartment into a Runway [green heart emoji] Then back to my PJs I go! Wearing: 

@runawaythelabel”. 

The Panel noted that the clear display of the dress in the image coupled with the use of the brand’s handle 

and tag was material that would promote the brand in the eyes of consumers. As the advertiser here had not 

provided a response to the complaint, the Panel then proceeded on the basis the advertiser was likely to 

have approved the Instagram post given Anna Heinrich is a well-known influencer who would be likely to 

post such material under a commercial arrangement. On this basis, the Panel found the post was advertising 

for the purposes of the Code. The Panel then considered that while some followers of the influencer may 

have recognised that the post was most likely advertising, there was nothing in the wording of the post and 

no hashtags which clearly demonstrated that this was advertising material. The Panel didn’t consider tagging 
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the brand on its own was sufficient to “clearly and obviously” show that there was a commercial arrangement 

between the brand and the influencer. 

Where does this leave things with influencer posts? 

The recent update to Section 2.7 of the Code provides clearer guidance to advertisers and influencers about 

the specific obligations that are now in place for this increasingly pervasive form of advertising. 

Furthermore, even though there are no financial penalties for breaching the Code and Ad Standards’ rulings 

are not binding or enforceable, the negative publicity generated by rulings act as a real deterrent as does the 

fact that Ad Standards has the power to refer matters to regulators like the ACCC and other media and 

industry bodies. Interestingly, following the Ad Standards’ determination against Runaway The Label, Anna 

Heinrich’s post was amended to read, “Paidpartnership with runawaythelabel”. 

As an overlay to the Code, it is also worth remembering that the Australian Consumer Law’s general 

provisions which prohibit false or misleading or deceptive conduct very much apply to social media 

advertising. Even though the ACCC is yet to take any enforcement action against influencer advertising for 

an ACL breach,  the ACCC’s best practice guidelines for publishing online reviews are relevant for 

consideration in this context, making it clear that brand owners must be transparent in disclosing 

compensation given in exchange for reviews and otherwise comply with the ACL. A failure to do so could 

lead to court action being brought against all parties involved (e.g. the brand, agency and influencer) and 

substantial penalties being imposed and of course, there’s the negative publicity for the parties. 

Take home compliance tips 

On the back of the revamped guidelines to the Code: 

• Brand owners and advertisers working with influencers should ensure that influencers use clear 

and up front hashtags (e.g. #ad or #sponsored) on all social media content that is created in 

collaboration with a brand owner or advertiser to comply with the Code and ensure paid 

endorsements are made distinguishable to consumers. 

• The Code and Ad Standards’ decisions do not directly apply to individual influencers, so the 

responsibility for developing social media content that complies with the Code falls to the brand 

owner or advertiser who has control over the content, rather than the influencer. Agreements with 

influencers may need to be updated to reflect this and the updated Code guidelines.  

• In addition to needing to comply with the Code, brand owners, advertisers and influencers need to 

also remember that they can be liable for breaches of the ACL so they need to ensure that they 

take into account and comply with their ACL obligations. For brand owners and advertisers, this 

means ensuring that paid influencers: 

• disclose sponsorship arrangements or paid endorsements so as not to be misleading; 

• not make any false or misleading or deceptive claims with respect to the products or 

services they are promoting; 

• have actually used the products or services they are endorsing; and 
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• genuinely believe the claims they are making in promoting such products or services.  

If you have a question about influencer marketing or how the revamped Code and disclosure guidelines may 

impact your business, we’re here to help at Addisons. 
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