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Flowchart1 – Guide to applying the new anti-hawking 
provisions on and after 5 October 2021 
15 September 2021 

On 5 October 2021, new anti-hawking provisions will come into effect following recommendations 
from the 2019 Royal Commission on Misconduct in the Banking, Superannuation and Financial 
Services Industry. The new law and ASIC guidance reinforce the concept that before making a 
proposed contact, businesses must have obtained the clear, positive and voluntary consent of the 
client to contact them for the specific purpose of making an offer of the relevant financial product to 
them, using a form of non-real-time communication (e.g. mail or email). They also prevent 
businesses from relying indefinitely on consents from consumers. 

1. Do you as an issuer of, or adviser on, a financial product want to contact: (a) a prospective 
retail client2 about a financial product;3 or (b) an existing client about a new financial product 
that they do not already hold? 
 

a. Yes  Go to 2. 
b. No  No further action is required. The hawking prohibition does not prevent you from 

contacting an existing client about a financial product that they already hold, so long as 
the discussion does not involve an offer or invitation to apply for a new financial 
product. 
 

2. Is the proposed contact in the form of advertising or providing information about a financial 
product?4 
 

a. Yes  Go to 3.  
b. No  Go to 4. 

 
3. Will an offer or invitation to apply for the financial product be made to the client during or 

because of the advertisement or provision of information (whether or not as part of the same 
interaction)? 
 

a. Yes  Go to 4. 
b. No  The hawking prohibition is not relevant. No further action is required. 

 

1 This flowchart does not apply to off-market offers to purchase financial products, which are regulated by Part 7.9 (Division 5A) of the 
Corporations Act 2001 (Cth). 
2 A retail client is broadly speaking any person that does not satisfy the test for being a “wholesale client”. A wholesale client includes:  
• any person purchasing $500,000 or more of any financial product or any financial service related to a financial product; 
• any person purchasing a financial product “in connection with a business that is not a small business” (being a business 

employing less than 100 people (if the business is or includes the manufacture of goods) or 20 people (otherwise); 
• any person with certified net assets of at least $2.5 million or certified gross income for each of the last 2 financial years of at least 

$250,000; and 
• a “professional investor”, which includes AFSL holders, listed entities, banks and friendly societies and other entities that may be 

presumed to have the expertise or access to professional advice to justify their being treated as wholesale. 
3 A “financial product” covers all products which involve making a financial investment, managing financial risk and making non-cash 
payments, and specifically includes shares, debentures, interests in a managed investment scheme, derivatives, general insurance, life 
insurance, superannuation, basic deposit products, retirement savings accounts and margin lending facilities. 
4 ASIC Corporations (IPO Communications) Instrument 2020/722 permits companies to make non-promotional communications to 
securityholders and employees in relation to a proposed IPO prior to lodging its prospectus, i.e. where the company does not 
communicate any advantages, benefits or merits of the IPO. Communications that are made in reliance on and in accordance with the 
conditions of Instrument 2020/722 will not be caught under the hawking prohibition. 
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4. Will the proposed contact be in the form of an interaction with the client that takes place in real 
time5 in a manner of a conversation or discussion (whether face-to-face, over the telephone or 
by the use of other technology)? 
 

a. Yes  Go to 6. 
b. No  Go to 5. 

 
5. Does the proposed contact follow from, or is the proposed contact being made because of6, a 

previous contact with the client that was in the form of an interaction that took place in real time 
in a manner of a conversation or discussion (whether face-to-face, over the telephone or by the 
use of other technology)? 
 

a. Yes  Go to 6. 
b. No  The hawking prohibition does not apply. No further action is required. 

 
6. Will an offer or invitation to apply for the financial product be made to the client during or 

because of the proposed contact (whether or not as part of the same interaction)? 
 

a. Yes  Go to 7. 
b. No  The hawking prohibition does not apply. No further action is required. 

 
7. Are you making the offer or invitation in the course of giving personal advice? 

 
a. Yes  The hawking prohibition does not apply as you are required by law to act in the 

client’s best interests. 
b. No  Go to 8.  

 
8. Is the financial product exempt or are you acting on behalf of an entity that has been exempted 

by ASIC from the hawking prohibition? 
 

a. Yes  The hawking prohibition is not relevant. No further action is required. 
b. No  Go to 9. 

 
9. Have you already received the client’s consent to contact them? 

 
a. Yes  Go to 10. 
b. No  Before making the proposed contact, you need to obtain clear, positive and 

voluntary consent of the client to contact them for the specific purpose of making an 
offer of or invitation to apply for the relevant financial product to them, using a form of 
non-real-time communication (e.g. mail or email). 

  

 

5 Examples of real time interaction include telephone calls, video-conferencing technology (e.g. Teams, Skype, FaceTime), instant 
messaging and AI sales tools (e.g. chat bots). Examples of non-real time interaction include emails, brochures, and television or radio 
advertising. 
6 The words “because of” in the hawking prohibition seeks to address the situation in which a person makes unsolicited contact with a 
consumer, but the actual offer or invitation is made during subsequent contact that is solicited by the consumer. Whether there is the 
requisite causal nexus between the initial and subsequent contact depends on the facts. ASIC considers that the following 
circumstances are generally unlikely to break the causal nexus: 1) the client obtaining general advice; 2) the client receiving a 
prospectus or PDS; or 3) the offeror providing a disclaimer to the client or obtaining a declaration from the client to the effect that the 
offer did not arise because of the initial unsolicited contact. 
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10. Has the client withdrawn their consent? 
 

a. Yes  Before making the proposed contact, you need to re-obtain clear, positive and 
voluntary consent of the client to contact them for the specific purpose of making an 
offer of or invitation to apply for the relevant financial product to them, using a form of 
non-real-time communication (e.g. mail or email). 

b. No  Go to 11. 
 

11. Has the client varied their consent? 
 

a. Yes  Go to 12, but answer all further questions having regard to the scope of the 
varied consent, and not the original consent. 

b. No  Go to 12. 
 

12. Did the client give their consent for the specific purpose of you making an offer of or invitation 
to apply for the relevant financial product to them? 
 

a. Yes  Go to 14. 
b. No  Go to 13. 

 
13. Could it be said that the making of an offer of or invitation to apply for the relevant financial 

product to the client falls reasonably within the scope7 of the client’s consent? 
 

a. Yes  Go to 14. 
b. No  Before making the proposed contact, you need to obtain clear, positive and 

voluntary consent of the client to contact them for the specific purpose of making an 
offer of or invitation to apply for the relevant financial product to them, using a form of 
non-real-time communication (e.g. mail or email). 
 

14. Did you receive the client’s consent more than 6 weeks8 ago (or such shorter period of validity 
specified in the consent)? 
 

a. Yes  Before making the proposed contact, you need to re-obtain clear, positive and 
voluntary consent of the client to contact them for the specific purpose of making an 
offer of or invitation to apply for the relevant financial product to them, using a form of 
non-real-time communication (e.g. mail or email). 

b. No  Go to 15. 

 

7 Where multiple financial products are offered together, the second such product will be within the scope of a client’s consent if, for 
example, it covers the same risk, has the same purpose or function, or is so closely related to the product that the client expressly 
consented to being contacted about. A product is likely to be “so closely related” and therefore reasonably within scope of a client’s 
consent where that product is functionally related to another product or service to which the client gave consent. The fact that two 
products could be or often are offered together at the point of sale does not in and of itself mean that those products are reasonably 
within the scope of a client’s consent. 
8 Generally, consent from a client is only valid for 6 weeks. In some cases, the client can agree for their consent to be valid for a period 
of up to 12 weeks if this is necessary to allow for a medical examination (e.g. where the financial product is an insurance product). 
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15. Was the consent given by the client in a positive9, voluntary10 and clear11 manner, such that a 
reasonable person would have understood that the client had consented to the proposed 
contact? Amongst other things, did the consent make clear: (1) the financial need or which 
financial product or class of products the client wishes to discuss; and (2) how the client wished 
to be contacted? 
 

a. Yes  You can proceed to contact the client without breaching the hawking prohibition, 
provided that: (1) you can only make an offer or invitation in relation to the specific 
financial product the subject of the client’s consent or a financial product that falls 
reasonably within the scope of the client’s consent; and (2) you use the form of contact 
nominated by the client in their consent (if any). 

b. No  Before making the proposed contact, you need to re-obtain clear, positive and 
voluntary consent of the client to contact them for the specific purpose of making an 
offer of or invitation to apply for the relevant financial product to them, using a form of 
non-real-time communication (e.g. mail or email). 

 

 

Sources:  

• Financial Sector Reform (Hayne Royal Commission Response) Bill 2020, Schedule 5 (“Hawking of financial 
products”). 

• ASIC Consultation Paper 346: “The hawking prohibition: Update to RG 38” (July 2021). 
• Attachment to ASIC Consultation Paper 346: “Draft updated regulatory guide” – “Regulatory Guide 38: The hawking 

prohibition (July 2021)”. 
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9 Positive consent involves an active and conscious decision by the client, and cannot be given through silence or a failure to act (e.g. a 
failure to opt out of future communications when given an opportunity to do so). Consent is not positive if provided in response to a 
leading question. 
10 Consent is not voluntarily given if the client was forced, pressured or manipulated into consenting, or induced to contact the offeror so 
that the client could, for example, receive another service or take up another opportunity. 
11 Consent is clear if the client demonstrated that they understand what they are consenting to. The language used to communicate the 
consent must be clear (and not vague or ambiguous); in particular, the consent must make clear what financial need or which financial 
product or class of products the client wishes to discuss. 
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