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ASIC’s enhanced regulatory sandbox now available for 
innovative fintechs 
Authors: Daniel Goldberg, Ryan Doherty and Andres Diaz 

ASIC’s enhanced regulatory sandbox commenced on 1 September 2020, giving innovative businesses the 
opportunity to test their products in a ‘regulation-lite’ environment for up to 24 months without holding an 
Australian financial services or credit licence. The new sandbox supersedes the previous sandbox 
exemption introduced in late 2016, which was more limited in scope and only applied for up to 12 months 
unless ASIC granted an extension. 

Who can use the enhanced regulatory sandbox? 

The enhanced sandbox is available to certain financial services and credit providers who can satisfy ASIC 
that that the product or service they are offering: 

• is either new or a new adaptation or improvement of an existing product or service; and 

• will be likely to result in a net benefit to the public. 

Subject to satisfying ASIC about these matters, the enhanced sandbox is potentially available to a broad 
range of financial services and credit providers who deal with retail and/or wholesale clients, including 
financial product advisers, financial product issuers, crowd-funding services, and those engaged in credit 
activities. 

Limits and conditions 

However, there are important limits and conditions which apply to businesses using the enhanced sandbox. 
These include: 

• a $10,000 per-client limit on financial services provided to retail clients;  

• a $25,000 per-client limit on credit contracts; and 

• a $5 million total exposure limit for all financial and credit services provided.  

Certain financial and credit services and products are also excluded from the sandbox, such as derivatives 
and margin loans. 

Other conditions of the enhanced sandbox include disclosure and conduct requirements, becoming a 
member of the Australian Financial Complaints Authority, having adequate professional indemnity insurance 
if dealing with retail clients or engaging in credit activities, and reporting to ASIC at the end of the sandbox 
period about the activities the business conducted using the sandbox. 

At the end of the sandbox period, businesses will need to ensure that they are adequately authorised or 
licensed to continue conducting business. 

  



 

 

  

Addisons  |  Financial Services Newsletter 5 
 

Interested in using the sandbox? 

As with all regulatory regimes, the devil is in the detail. Businesses will need to ensure that they fully 
understand the enhanced regulatory sandbox before they decide whether it suits their proposed business 
model. Please contact us if you would like further advice in this regard. 
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The ‘new normal’: impacts of the current foreign 
investment regime on funds in Australia 
Authors: Daniel Goldberg, Ryan Doherty and Andres Diaz 

Funds, managers and investors are likely to be aware that Australia’s foreign investment regime places limits 
on funds’ activities in Australia and on foreign investment in those funds. However, with the temporary 
changes to that regime in place since March this year to deal with the COVID-19 pandemic, participants in 
the funds space are currently likely to be subject to more stringent foreign investment rules. 

Here is a quick recap of the ‘new normal’ for foreign investment in the funds sector. 

What is the current state of play? 

The temporary changes to Australia’s foreign investment regime reduce all foreign investment monetary 
thresholds to zero. This means that any actions by a fund with substantial foreign ownership, or any 
investment by a foreign person in a fund, may require foreign investment approval regardless of the value of 
the relevant transaction. 

In broad terms, the temporary changes currently mean that: 

• A fund with 20% or more foreign ownership will need foreign investment approval to acquire: 

• any interest in Australian land, including any interest in an Australian land entity (i.e. a 
corporation or trust with interests in Australian land exceeding 50% of its total assets); or 

• an interest of 20% or more in an Australian corporation or trust. 

• A foreign investor looking to invest in a fund will need foreign investment approval to acquire: 

• any interest in a fund that is an ‘Australian land trust’ (i.e. a fund with interests in 
Australian land exceeding 50% of the trust’s total assets); or 

• an interest of 20% or more in any other Australian fund. 

Exemptions 

The temporary changes to Australia’s foreign investment regime do not affect certain exemptions that may 
be relevant to the funds sector. For example, foreign investment approval exemptions may be available in 
relation to: 

• acquisitions by a foreign person of an interest of less than 10% in a listed fund, or less than 5% in 
an unlisted fund, where the foreign person is not in a position to influence or participate in the unit 
trust’s central management and control or determine its policy; 

• foreign custodians of funds; 
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• foreign superannuation funds with businesses in Australia; and 

• acquisitions by foreign registered managed investment schemes which are primarily for the benefit 
of Australian scheme members. 

Where to from here? 

The temporary changes to Australia’s foreign investment regime are likely to last until the start of 2021, when 
a major revamp of the regime is set to commence (including new monetary thresholds). You can read more 
about the proposed 2021 changes in the following articles:  

1. Happy New Year: 1 January 2021 Overhaul of Australia’s Foreign Investment Regime (Part 1 – 
National Security)  

2. Happy New Year (Again): 1 January 2021 Overhaul of Australia’s Foreign Investment Regime (Part 
2 – Integrity, Penalties, Register and Fees) 

 

 

  

https://addisons.com/knowledge/insights/happy-new-year-1-january-2021-overhaul-of-australias-foreign-investment-regime-part-1-national-security/
https://addisons.com/knowledge/insights/happy-new-year-1-january-2021-overhaul-of-australias-foreign-investment-regime-part-1-national-security/
https://addisons.com/knowledge/insights/happy-new-year-again-1-january-2021-overhaul-of-australias-foreign-investment-regime-part-2-integrity-penalties-register-and-fees/
https://addisons.com/knowledge/insights/happy-new-year-again-1-january-2021-overhaul-of-australias-foreign-investment-regime-part-2-integrity-penalties-register-and-fees/
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ASIC provides industry-wide relief to frozen funds for 
hardship withdrawals 
Authors: Daniel Goldberg, Ryan Doherty and Andres Diaz 

ASIC has issued new industry-wide relief enabling the responsible entities of frozen funds to allow 
withdrawals by investors on hardship grounds. Responsible entities (REs) who meet the conditions of the 
new relief arrangements become entitled to allow selective withdrawals for fund members suffering from 
specific grounds of hardship. The relief is intended to facilitate fund members suffering hardship to withdraw 
limited amounts of their investments whilst balancing the interests of the other members in the frozen fund. 

A fund will be a frozen fund where the RE has suspended or cancelled withdrawals, and ceased issuing new 
interests in the fund (including through distribution reinvestment plans or rights issues). This might have 
occurred for a range of reasons, but in the current COVID-19 climate, it is likely to be because of the 
systemic disruptions to investment caused by the pandemic. 

The new relief arrangements are established under ASIC Corporations (Hardship Withdrawals Relief) 
Instrument 2020/778, which imposes a number of requirements on REs wishing to rely on it. These include: 

• notifying ASIC that the RE wishes to rely on the relief (and notifying ASIC when it intends to cease 
relying on the relief); 

• confirming in writing to ASIC that the board of the RE has considered the expected hardship 
withdrawals and believes on reasonable grounds that the scheme property will include adequate 
cash over the ensuring 6 months to meet hardship withdrawals from members and continue the 
day-to-day operations of the scheme; 

• publishing on its website, and notifying members directly, that the RE is relying on the relief. ASIC 
also maintains a public register of frozen funds whose REs are relying on the relief; 

• reporting quarterly to ASIC on prescribed matters relating to reliance on the relief; 

• ensuring that any member making a hardship withdrawal meets at least one of four specified 
grounds of hardship, namely: 

• urgent financial hardship (the need to meet reasonable and immediate living expenses); 

• unemployment (for at least 3 months); 

• compassionate grounds (these include medical costs and avoiding foreclosure on a 
principal place of residence, amongst others); or 

• permanent incapacity;  

• capping the number of hardship withdrawals a member can make to four per year, and for a 
maximum of $100,000 per year; and 
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• amending the scheme constitution to include provisions dealing expressly with hardship 
withdrawals, if the constitution does not already contain them. The relief instrument enables these 
amendments to be made unilaterally by the RE, without obtaining a special resolution of scheme 
members as would ordinarily be required for most constitutional changes. 

The new relief supplements, rather than replaces, existing case-by-case hardship withdrawal relief which is 
also available to REs at ASIC’s discretion. 

ASIC also reminds REs that the relief is specific to allowing hardship withdrawals; it does not relieve REs of 
their wider duties under the Corporations Act and at law generally. 

The relief is welcome additional flexibility for REs, enabling them to assist members within carefully 
prescribed bounds. It is essential that REs wishing to rely on the relief comply with the requirements and 
conditions of the relief – if you require advice on those requirements and conditions, or how to implement 
reliance on the relief, please let us know. 
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ASIC reminds responsible entities of obligations 
regarding fund asset valuations 
Authors: Daniel Goldberg, Ryan Doherty and Andres Diaz 

In the wake of the COVID-19 pandemic and associated economic disruption, ASIC has reminded 
responsible entities (REs) of their obligations to ensure regular and reasonable valuations of the assets they 
manage. 

Whilst recognising that valuations, particularly of illiquid assets, has been – and continues to be - challenging 
during 2020 as a result of the economic and financial uncertainties wrought by the pandemic, ASIC 
considers it “more important than ever” that valuations of fund assets are regular, robust and reasonable. 
Indeed, valuation practices are one of ASIC’s key focus areas for 2020-2021 in its regulation of investment 
managers. ASIC sees the area as critical to maintaining financial system resilience and stability. 

The pandemic potentially makes key elements of valuation far more difficult: these include a lack of 
availability of comparable transaction data, uncertainties concerning cash flows (including as a result of 
Government stimulus measures such as the JobKeeper wage support and the National Code of Conduct for 
commercial tenancies), how and when an economic rebound might occur and how risk should be priced. 

Consequently, ASIC suggests that REs may need to carry out valuations more regularly, and where 
valuations are uncertain for a material proportion of a scheme’s assets, the RE needs to consider whether a 
reliable unit price can be determined. If not, the RE may need to freeze the fund for a period (suspending 
withdrawals and not issuing new interests in the scheme). 

Coupled with this, ASIC reminds REs of their obligations to provide current and prospective fund members 
with timely, full and fair disclosure about asset values. 

The full ASIC article is available here if you are interested in reading further.  

https://asic.gov.au/about-asic/news-centre/articles/managed-fund-asset-valuations-must-be-reliable-during-covid-19/#:%7E:text=ASIC%20is%20reminding%20responsible%20entities,the%20nature%20of%20the%20assets.&text=the%20value%20of%20assets%20in,by%20the%20Corporations%20Act%202001.
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ASIC cracking down on AFSL holders: inadequate 
cybersecurity infrastructure and non-compliance by 
authorised representatives 
Authors: Daniel Goldberg, Ryan Doherty and Andres Diaz 

ASIC has recently commenced enforcement action against Australian financial services licence (AFSL) 
holders for alleged breaches of the general licensing obligations in the Corporations Act 2001 (Cth) 
(Corporations Act) and failures to ensure that authorised representatives (ARs) act in the best interest of 
clients. 

The actions are a useful reminder of the potentially broad scope of the general licensing obligations, as well 
as ASIC’s willingness to bring proceedings against licensees who are allegedly involved in non-compliant 
conduct. 

AFSL holders to maintain adequate cybersecurity systems and 
infrastructure 

On 21 August 2020, ASIC commenced proceedings against RI Advice group (RI), a wholly owned subsidiary 
of IOOF Holding Limited, for cybersecurity failings that led to their systems being hacked. The actions follow 
several alleged cybersecurity breaches by some authorised representatives (ARs) of RI.  

ASIC is arguing that after becoming aware of incidents, RI failed to adopt a cybersecurity framework to guide 
all its cyber-related activities as well as to undertake a risk assessment across its entire networks of ARs. 

These proceedings are a warning to all AFSL holders that the general obligations in section 912A of the 
Corporations Act may extend to an obligation to ensure that cybersecurity issues are adequately managed 
and adequate cybersecurity infrastructure is implemented. 

The general obligations  

The obligations imposed on AFSL holders under section 912A of the Corporations Act include obligations to: 

(a) do all things necessary to ensure that the financial services covered by the licence are provided 
efficiently, honestly and fairly; 

(b) comply with the conditions on the licence; 

(c) comply with the financial services laws; 

(d) have available adequate resources (including financial, technological and human resources) to 
provide the financial services covered by the licence and to carry out supervisory arrangements; 
and 

(e) ensure that its representatives are adequately trained, and are competent, to provide those 
financial services. 
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Declarations and penalties sought by ASIC 

ASIC is seeking: 

• declarations that RI breached its obligations as a financial licence holder and contravened the 
general obligations referred to above; 

• pecuniary orders under section 1317G of the Corporations Act in an appropriate amount to be 
determined by the Court; and 

• compliance orders requiring RI to implement reasonably appropriate systems to adequately 
manage risk in respect of cybersecurity and cyber resilience and to provide a report from a 
qualified independent expert to confirm that the systems have been implemented.  

In its notice of filing, ASIC says that is it is essential that an AFSL holder, which holds (including by its ARs) 
confidential and sensitive client information and documents, has in place adequate risk management 
systems, and resources (including technological and other resources), in respect of cybersecurity and cyber 
resilience. 

Ensuring that representatives comply with their obligations 

On 4 September 2020, ASIC commenced civil penalty proceedings against Dixon Advisory and 
Superannuation Services Limited (Dixon Advisory), a subsidiary of ASX-listed Evans Dixon Limited (Evans 
Dixon). 

Best interest duties 

Under the Corporations Act, providers of personal advice to retail clients have various duties in relation to 
those clients, including that: 

• the provider must act in the best interest of the client; 

• the resulting advice must be appropriate to the client; and  

• if there is any conflict between client’s interest and those of the provider, licensee, authorised 
representative or associates, then the provider must give priority to the client's interests when 
giving the advice.  

The Corporations Act imposes liability on licensees for contraventions by their representatives of duties, 
including those mentioned above.  

ASIC’s claims 

ASIC alleges that Dixon Advisory failed to ensure that its representatives acted in clients’ best interests and 
to provide appropriate advice.  Furthermore, ASIC alleges that Dixon Advisory representatives knew or ought 
to have known that there was a conflict of interest between clients’ interests and those of entities associated 
within Evans Dixon, and failed to give priority to the clients’ interests. 
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ASIC is seeking: 

• pecuniary penalties against Dixon Advisory. The maximum penalty for the Dixon group’s 
contraventions before 13 March 2019 is $1 million per contravention, and contraventions after that 
date can amount up to $10.5 million per contravention; and 

• orders that Dixon Advisory puts in place appropriate systems, policies and procedures to ensure 
that Dixon Advisory representatives comply with the best interest obligations, which are to be 
confirmed in a written report from an independent expert.  

If you have any questions about your obligations as an AFSL holder or financial adviser in light of ASIC’s 
recent enforcement action, please contact us. 
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